STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
GRONADOT, | NC.,
Petitioner,
Case No. 02-4439BID

VS.

ESCAMBI A COUNTY UTI LI TI ES
AUTHORI TY,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

A formal hearing was conducted in this case on Decenber 2,
2002, in Pensacola, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the D vision of Adm nistrative
Hear i ngs.

APPEARANCES

For Petitioner: Archibald Hovanesian, Jr., Esquire
21 East Garden Street, Suite 201
Pensacol a, Florida 32501

For Respondent: Bradley S. OGdom Esquire
St ephen G West, Esquire
Kievit, Kelly & OQdom
15 West Main Street
Pensacol a, Florida 32501

STATEMENT OF THE | SSUE

The issue is whet her Respondent properly awarded a contract

for automated paynent options to E-Commerce Goup, a non-party.



PRELI M NARY STATEMENT

On or about August 7, 2002, Petitioner G owadot, Inc.
(Petitioner), filed a bid protest with Respondent Escanbi a
County Uilities Authority (ECUA Respondent). The protest
chal | enged Respondent's award of a contract for services to
enabl e Respondent's custoners to pay nonthly utility bills using
credit cards to E-Comerce G oup, a non-party. On Novenber 18,
2002, Respondent referred the case to the D vision of
Adm ni strative Hearings.

A Notice of Hearing dated Novenber 19, 2002, schedul ed the
hearing for Decenber 2, 2002.

The parties filed Pre-Hearing Statenents and Stipulation on
Decenber 2, 2002.

Bef ore the hearing commenced, Petitioner filed a Tria
Menor andum and Statenent of the Case. During the hearing,
Petitioner presented the testinony of one wi tness and of fered
one exhibit (Pl1), which was admtted into evidence.

After Petitioner presented its case-in-chief, Respondent
filed a Menorandum of Law in Qpposition to Petitioner's Bid
Protest and in Support of Respondent's Mdtion for Directed
Verdict. The undersigned denied the Motion for Directed
Verdi ct. Respondent then presented the testinony of three
wi t nesses and of fered one conposite exhibit, consisting of eight

sections (RlL, A-H), which was adnmtted into evidence.



The parties did not file a transcript of the proceedi ng
with the Division of Adm nistrative Hearings. The parties filed
their proposed findings of fact and concl usi ons of |aw on
Decenber 11, 2002, and Decenber 12, 2002, respectively.

FI NDI NGS OF FACT

1. Respondent is a |local governnental body, corporate and
politic, organized pursuant to Chapter 2001-324, Laws of
Florida. Respondent is responsible for providing certain water,
wast ewat er, and sanitation services in Escanbia County, Florida.

2. Petitioner is a Florida for-profit corporation. It is
organi zed and authorized to do business under Florida Law.

3. Currently, Respondent offers its utility custoners
several different types of paynent options, including the
following: (a) over-the-counter paynents; (b) drive-in paynent;
(c) mail-in paynents; (d) automatic bank drafts; and
(e) in-person paynents.

4. In May 2002, Respondent rel eased Request for Proposa
(RFP) 2002-36. Through the RFP, Respondent was seeking the

| onest and nost responsi bl e proposal for automated paynent

options for Respondent's utility custoners. According to the
RFP, the vendors needed to be capable of providing Internet and
t el ephone paynent options so that Respondent's custoners coul d
use their credit cards to pay their utility bills. The RFP

stated that the sealed bids would be opened on June 27, 2002.



5. Section 1, the adm nistrative section of the RFP
provides the following information regardi ng Respondent's
operations as of Septenber 30, 2001: (a) Respondent served
85, 000 water custoners; (b) Respondent served 55, 800 sewage
collection and treatnent system custoners; (c) Respondent served
59,900 solid waste custoners; (d) Respondent generates
approxi mately $64, 000,000 in revenue per year; and
(e) Respondent's average residential bill is $60.

6. Section 2 of the RFP discusses Respondent's current
managenent i nformation system This section states that
Respondent needed to "know about and understand all the costs
and changes necessary to inplenent the solution proposed.”

7. Section 3 of the RFP requests information about the
vendor. This section includes a vendor questionnaire and
request for information about the vendor's prior custoners.

8. Section 4 of the RFP sets forth the project
requirements. O particular note is the foll owng reference to
a conveni ence fee in Section 4. 1:

Conveni ence Fee

Since the convenience fee is the nmethod
the vendor will [use to] generate
conpensation for this service, ECUA requires
the rate (fixed or sliding) to be fixed for
the duration of the contract. You nmay
propose a sliding scale for |owering or
rai sing the fee based upon use of the
solution once a prelimnary period has



expired (the prelimnary period to be set in
vendor's contract).

9. Section 4.3 of the RFP sets forth the project
consi derations. A cost-effective and tinely solution is listed
as one of six considerations.

10. Section 5 of the RFP sets forth the requirenents for
vendor responses. Section 5.3 includes the follow ng eval uation
criteria:

These criteria are to be utilized in the
eval uation of qualifications for devel opnent
of the shortlist of those vendors to be
consi dered by interviews and/or potentia
negotiations. Individual criteria may in
all probability be assigned varying wei ghts
at the ECUA's discretion to reflect relative
i nportance. Vendors are required to address
each evaluation criteria in the order listed
and to be specific in presenting their
qualifications. (Enphasis added)

a) Experience/qualifications of Vendor.
Vendors (sic) proposed staff, experience
with contracts for services simlar in
scope.

b) Capabilities, features, etc. of the
proposed services and the degree to which
t he proposed services neet the needs of the
ECUA.

c) References of only simlar contracts.
The Vendor nust have a denonstrative history
of professional, reliable and dependabl e
servi ce.

d) Denonstrated quality assurance
procedures and schedule to insure a tinely,
ef fective and professional provision of
servi ces.

e) Costs.



11. Section 5.4 of the RFP discusses the process for
scoring responses. It provides as follows in relevant part:
Sel ection Procedure

Sel ection shall be nade of two or nore
vendors deened to be fully qualified and
best suited anong those submtting
proposals. The selection will be made on
the basis of the factors involved in the
Request for Proposal, including price if so
stated in the Request for Proposal.

Sel ected vendors will then conduct a
presentation to the selection commttee.
After all presentations are nade the
selection commttee will select the vendor
which, in its opinion has nmade the best
proposal and make a recommendation to ECUA' s
Board. ECUA' s Board will award a contract
to that vendor. Should the ECUA determ ne
that only one vendor is fully qualified or
that one vendor is clearly nore highly
qualified than the others under

consi deration, the presentation phase may be
ski pped. (Enphasi s added)

* * *

Basis for Award
Informati on and/or factors gathered during
the interviews and any reference checks, in
addition to the evaluation criteria stated
in the RFP, and any other information or
factors deened rel evant by the ECUA, shal
be utilized in the final award.
12. Section 6 of the RFP sets forth the functional
requi renents. This section is not at issue here.
13. Section 7 of the RFP is entitled "Cost Summary."

Section 7.1 includes the proposal form which states as foll ows

in relevant part:



| TEM A - Custoner Conveni ence Fee:

I TEM B - Set Up Cost:

| TEM C - Ot her (explain):

14. The RFP does not have a section for definitions. It
does not define the term"cost" other than as set forth above.
15. The follow ng four vendors submtted tinely proposals
to Respondent: (a) E-Commerce G oup; (b) Petitioner
(c) Link2Gov Corp.; and (d) Bill Matri x.

16. The proposals were as foll ows:

Vendor Name Cust omrer Setup Cost | Ot her
Conveni ence Fee
E- Commer ce $2.95* for $1-$500 | None N A
Group pynt . Optional E
Bills fee $.35
per bill**
Petitioner $2.50* per 1/0 $3, 750 Devel opnent
VR & Wb Trans. hourly rate--
$75**

$125 per unit
SW pe devi ce

Li nk2Gov Corp. |%$2.49 None $95. 00 hosti ng
Internet/$2.89 I VR fee per nonth
BillMtrix $3.95 Per Credit None N A
Card Trans.

E- Commerce Group: *If average paynent nore than $60, or if

Ameri can Express paynents to be accepted in addition to other
maj or credit card associations, the conveni ence fee woul d be

hi gher; no costs to ECUA for software use. **No other costs for
using software, but if ECUA would like billing services, the fee
per bill presented would be $0. 35.

Petitioner: *WII request review of convenience fee if average
paynent is nore than $60 for three consecutive nonths. **To be



charged only upon request from ECUA for specialized devel opnent
tasks or if inplenentation requirenents exceed est. setup costs,
but only upon negotiati on between parties.

17. The proposals were initially reviewed by Respondent's
finance departnment. 1In reviewing them the director of finance
recogni zed that the nunber of users of the autonmated paynent
opti on was unknown. However, Respondent's experience w th other
al ternate paynent options had generated very |limted custoner
participation. Therefore, the director of finance concl uded
that it would be best if Respondent did not absorb a high set-up
cost for a service that m ght have very limted use.

Addi tionally, the director of finance believed it was in
Respondent's best interest if the custoners electing to use the
aut omat ed paynent option bore the fees and costs associated with
t hose services, rather than having all ratepayers absorb this
expense regardl ess of whether they were using it. Accordingly,
the director of finance decided to recommend that Respondent

sel ect E Comrerce G oup's proposal, as it was the | owest bid
with no cost to Respondent.

18. The director of finance's reconmendati on was presented
to Respondent's finance advisory conmttee on July 16, 2002.

The finance advisory conmttee is conposed of nenbers who are
not Respondent's enpl oyees.

19. After receiving the director of finance's

recommendati on, the comm ttee nenbers di scussed whi ch of the



proposal s were best for Respondent. Respondent's finance

advi sory commttee decided to recommend that Respondent "sel ect
E- Commerce G oup, the | owest bidder when considering there is no
set-up cost to ECUA, as the vendor to provide these autonated
paynent sol utions, and enter into a one-year contract with an
opti onal one-year extension."

20. On July 25, 2002, Respondent considered the finance
advi sory commttee's reconmendation. During the neeting,
Respondent's director of finance stated that approximately
13, 000 peopl e per year used credit card paynment services to pay
t he Escanbia County tax collector. There is no evidence that
the director of finance had sufficient additional information to
calcul ate the percent of the tax collector's custoners that used
credit cards.

21. One of Petitioner's enployees, John Parkin, also spoke
at Respondent's July 25, 2002, neeting. He confirnmed the nunber
of people that pay the Escanbia County tax collector using a
credit card paynent option provided pursuant to a contract
between the tax collector and Petitioner. However, M. Parkin
did not provide Respondent with any information about the
per cent age of taxpayers who avail ed thenselves of this service.
He provided no information to show how bills paid to Respondent

and the tax collector were simlar or dissimlar.



22. During the neeting, M. Parkin stated that Petitioner
woul d wai ve its $3,750 set-up costs. He did not otherw se
attenpt to explain how Petitioner's set-up costs could be
anortized or recaptured over the first year of operation.

23. Respondent did not allow Petitioner to anend its
proposal to elimnate the $3, 750 set-up costs. |nstead,
Respondent accepted the finance advisory commttee's
recommendati on, awardi ng the contract to E- Commerce G oup

24. Petitioner filed a tinely protest. The finance
advi sory comm ttee considered the protest in an informnal
hearing. During this proceeding, Petitioner had an opportunity
to denonstrate why it should have been consi dered the | owest
bi dder.

25. Respondent considered Petitioner's protest on
Oct ober 24, 2002, in a reqgularly schedul ed neeting. During the
neeti ng, Respondent voted to refer the case to the D vision of
Adm ni strative Hearings.

26. Respondent acted within the requirenents of the RFP
when it determ ned that E-Commerce Group was the | owest
responsi bl e bi dder primarily because there was no cost to
Respondent to start the program Respondent's RFP clearly
i ndi cated that set-up costs would be considered as one of the
evaluation criteria. The RFP did not require Petitioner to

designate any part of its proposed costs as set-up costs.
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27. Petitioner's set-up cost anortized over the estimted
first year's transactions is approximately $2.63 per
transaction. Additionally, it would take Respondent
approxi mately 108 days (and over 8,000 transactions) to
recapture the set-up costs by passing themalong to the
rat epayers. However, the RFP did not require Respondent to
recal cul ate Petitioner's proposed costs using projected custoner
usage to anortize or recapture Petitioner's set-up costs before
meki ng a decision. In fact, Petitioner's proposal on its face
did not indicate that Petitioner intended for Respondent to nake
such recal cul ati ons.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearing has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569, 120.57(3), and 120.65(7), Florida
St at ut es.

29. Petitioner has the burden of proving by a
preponderance of the evidence that Respondent's proposed action
is contrary to Florida | aw, Respondent's rules or policies, or
the RFP terns/specifications. Section 120.57(3)(f), Florida
St at ut es.

30. Section 120.57(3), Florida Statutes, states as

foll ows:
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(f) In a conpetitive-procurenent protest,
no subm ssions made after the bid or
proposal openi ng anendi ng or suppl enenting
the bid or proposal shall be consi dered.
Unl ess otherw se provided by statute, the
burden of proof shall rest wth the party
protesting the proposed agency action. 1In a
conpetitive-procurenment protest, other than
arejection of all bids, the admnistrative
| aw j udge shall conduct a de novo proceedi ng
to determ ne whether the agency's proposed
action is contrary to the agency's governing
statutes, the agency's rules or policies, or
the bid or proposal specifications. The
standard of proof for such proceedi ngs shal
be whet her the proposed agency acti on was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid-
prot est proceedi ng contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrati ve | aw
j udge shall be whether the agency's intended
action is illegal, arbitrary, dishonest, or
f raudul ent.

31. In this case, Petitioner has not met its burden of
provi ng that Respondent violated its governing statutes, rules
or policies, or the proposal specifications. The RFP clearly
requi red vendors to item ze all costs, including set-up costs.
Therefore, Petitioner had notice that Respondent woul d consi der
each vendor's set-up costs in evaluating the proposals. The RFP
al so gave notice to all vendors that Respondent retained the
di scretion to weigh the various aspects of each proposal. There
was no "ex post facto" change to the RFP when Respondent chose
E- Commerce Group primarily because it had the | owest convenience

fee with no start-up costs to Respondent.
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32. Respondent had no obligation to engage in the analysis
advocated by Petitioner. Rather, Respondent acted within its
di scretion in deciding that custoners who el ected to pay by
credit card should bear all of the associated fees and costs.
Respondent's decision to award the contract to E-Commerce G oup
was not clearly erroneous, contrary to conpetition, arbitrary,
or capricious.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That Respondent enter a final order awardi ng the contract
to E- Commerce G oup.

DONE AND ENTERED this 17th day of Decenber, 2002, in

Tal | ahassee, Leon County, Flori da.

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 17th day of Decenber, 2002.
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COPI ES FURNI SHED

Ar chi bal d Hovanesi an, Jr., Esquire
21 East Garden Street, Suite 201
Pensacol a, Florida 32501

Bradley S. Odom Esquire
St ephen G West, Esquire
Kievet, Kelly & Odom

15 West Main Street
Pensacol a, Florida 32501

Li nda | verson, Board Secretary
Escanbia County Utilities Authority
Post O fice Box 15311

Pensacol a, Florida 32514

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the final order in this case.
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